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On behalf of its over 9,000 members, the Pennsylvania Chamber of Business and
Industry welcomes the opportunity to provide the House Committee on Environmental
Resources and Energy comments on the scope and direction of water resources management

legislation in the Commonwealth.

The Pennsylvania Chamber of Business and Industry is the largest, broad based business
association in Pennsylvania.  Our more than 9,000 members employ about 50% of
Pennsylvania’s private workforce or approximately 1.5 million people. Eighty percent of our
members have less than 100 employees. The Chamber is dedicated to advocating reasonable
regulations that encourage economic growth while protecting Pennsylvania’s environment and

natural resources.

Over the past decade, the Pennsylvania Chamber has given concerted consideration to the
important issues of water resource planning and management in the Commonwealth. There is
absolutely no question that water resource issues are important and critical to the future
economic, as well as environmental, well-being of Pennsylvania and its citizens. Water is one of
this Commonwealth's greatest assets and is essential to virtually every enterprise and human
endeavor. Many of our industries — including agriculture, steel, chemicals, petroleum refining,
pharmaceuticals, food processing, and power production — could not exist absent abundant,
relatively inexpensive, and high-quality water supplies. We are a relatively water rich state, but
that does not mean that we can waste this critical resource. No one of us “owns” that water, but
we share it as citizens of the watersheds and river basins that we inhabit. We, each of us, are

trustees of that resource, with the obligation to develop and use water wisely.

The stewardship of the Commonwealth’s water resources, to be effective, requires an

integrated approach to water planning and management. Effective planning and management



requires that government, working with private enterprise, take an active role in efforts to plan
for, conserve, nurture, and develop Pennsylvania’s ground and surface water resources. The
objective of that effort must be to balance and serve all of the many legitimate needs and
demands placed on those resources. In doing so, we must recognize that government cannot do
it all and is incapable of doing it all. A key component of any effective water resources program

must be to encourage private actions to conserve and develop water resources.

GENERAL PRINCIPLES

With this perspective, the Chamber reached a consensus regarding the scope and
principles of water resources legislation that we believe merit consideration and enactment this
year. That position is set forth in the paper entitled Pennsylvania Chamber of Business and
Industry, Suggested Elements of Water Resources Management Legislation, which is appended
to this testimony. Some of those elements are found in the bill before you today, and some are
seen in other proposals before this General Assembly, including Senate Bill 998, sponsored by
Senators Madigan and Musto.

Scope of Water Management Legislation

The Chamber recommends that water resources management legislation be focused on
the development of scientifically sound, fact-based water resource plans that cover each major
river basin and the state as a whole. Pending the development of such plans, which identify and
analyze water resource problems and potential solutions, the Chamber believes that adoption of
legislation encompassing particular water management arrangements (such as permitting) would
be premature. However, the Chamber also believes that planning should not be undertaken just
for the sake of planning, but should represent an investment by the Commonwealth in
quantifying the distribution and availability of its water resources, assessing current and future
projected needs for water, identifying potential challenges or problems, evaluating alternative
solutions for increasing supply, targeting infrastructure investments, guiding development to
areas of available supply, and managing demand within a sustainable economy.



Development of a Real Plan

The Chamber believes that we need a comprehensive State Water Plan, coupled with
solid basinwide regional water plans. To be effective, the State Water Plans needs to go beyond
“high level” policy pronouncements and pontifications. In order to husband the resources of the
Commonwealth, we need to inventory and understand those resources and their challenges, from
the populated centers of southeastern Pennsylvania to the rural and mountainous sections of

northern Pennsylvania.

The State Water Plan and the regional water resource plans that constitute part of the
State Water Plan would include certain elements, with the appropriate level of detail tailored to

the circumstances of particular regions and watersheds:

(a) An identification of the boundaries of major water sources (watersheds and aquifers).

(b) An evaluation of water resource availability for each major subbasin and watershed,
including a “water budget” that identifies the safe yield of each major water source,
and where applicable, minimum flows and levels necessary during normal and
drought conditions to preserve instream needs and prime recharge areas for
groundwater.

(c) An evaluation of existing water uses and estimates of future water uses (both
withdrawal uses and instream uses), including the current and future capabilities of
public water supply systems to provide an adequate quantity and quality of water to
their service areas.

(d) An identification of potential water availability problems or conflicts between water
uses.

(e) An identification of special or critical water planning areas, where current or
projected demands are anticipated to exceed the resource’s safe yield, together with
plans to address and resolve those challenges.

() An identification of practical alternatives for improving, increasing and developing an
adequate supply of water to satisfy existing and future reasonable and beneficial uses,
including improved storage, groundwater recharge and surface water/groundwater
conjunctive management programs.

(9) An identification and evaluation of potential alternatives to resolve water availability
problems or conflicts between water uses, including potential actions to develop
additional or alternative supplies, conservation measures, and management
techniques.



(h) Emergency plans, including criteria for identifying the onset of water resource
shortage conditions, and alternatives for establishing relative priorities and actions
during various stages of water shortage emergencies, giving appropriate consideration
to differences between regions and the specific conditions of individual public water
supplies.

(i) Proposed methods of implementing various recommended actions, projects, or
management activities.

Use of the Plan

The Chamber believes that any water planning legislation should be clear about the
intended use of the state plan and regional plans. We are not investing in planning for the sake

of creating more books to line more shelves.

As expressed in the Chamber’s position statement, we envision that regional plans and
the State Water Plan will serve as guiding documents, but not necessarily to dictate decisions. It
should be considered and weighed in a broad range of state, local and private decisions. Among

other uses of the plans, they would be used to:

a. Identify and prioritize water resource and water supply development projects to
be carried out by private organizations or government agencies.

b. Identify opportunities for improving the operation of Pennsylvania’s existing
water resources infrastructure.

C. Guide the development of policies by state agencies that will reduce risk of
flooding and water shortages from drought.

d. Guide policies on activities that directly and significantly affect the quantity and
quality of water available for multiple uses.

e. Educate public officials, the press and the public at large regarding the sources
and uses of water in the Commonwealth.

Process for Adoption of Basin Plans and the State Water Plan

The Chamber believes that the development of a state water plan can be neither top-
down, nor bottom-up, but a truly two-way process of communication and collaboration. The
planning process needs to recognize that there are significant regional differences across the

Commonwealth in terms of water availability, challenges and potential solutions. At the same



time, water basins are interconnected and interrelated parts of our Commonwealth and the
nation. There are substantial statewide interests with respect to promotion of a viable economy,
sustainable agriculture, adequate energy supplies, and a sound environment that must be
recognized. Water resources are shared resources in which all Pennsylvanians, irrespective of
where they may live or work, have an interest and stake. To carry out this two-way process, the
Chamber suggests use of a State Water Resources Board coupled with Regional Boards,
substantially along the lines suggested in S.B. 998 and discussed in the attached position

statement.

The objective of this two-way process is to provide for both consideration of regional
priorities and a clear-headed balancing of the many legitimate interests that all have a stake in
water resource planning and management. That balancing should be led by a State Water
Resources Board that is itself balanced and capable of bringing to the table real expertise and
professionalism in guiding water management planning and decisions. As indicated in the
Chamber position statement and S.B. 998, we believe the statewide planning board, to be
administratively housed within DEP, should contain cross-section of representation — including
representatives from each of 6 regions, 5 key state agency heads, and representatives from
stakeholder interests, including agriculture, conservation districts, industrial and commercial
enterprises mining, energy development and production, public water supply, and water
management professions (engineering, hydrology, geology, ecology, law and economics).

While some may criticize this suggestion as “bureaucratic,” we submit that it is far from
it. This approach reflects the concept that planning decisions regarding such an important
resource require the active participation of all stakeholders. Building institutional arrangements
that foster that type of participation is essential to the long-term acceptance and legitimacy of
any resulting water plan. It may seem less bureaucratic to vest all of these powers in one person
— to designate a single cabinet secretary as a water planning czar. But Pennsylvania is, and will
remain, a Commonwealth, in which responsible decision-making for the wealth we hold in
common needs to be pursued through participatory processes where all legitimate interests are

heard and balanced.



Registration and Water Use Reporting

In order to provide a sound basis upon which to understand and project water use as part
of the planning process, the Chamber believes that the State Water Resources Board, working
through the Department of Environmental Protection, should be authorized to require the
registration and reporting of water usage by significant water users. Users of water in excess of a
reasonable threshold may be required to register and report the location and amount of
withdrawals from ground and surface waters, the amount and type of consumptive water uses (as
defined by the Delaware River Basin Commission and the Susquehanna River Basin
Commission), and (to the extent it is known), the location and amount where such withdrawn
waters are returned to surface or groundwaters. The registration and water use reporting system
should not involve imposition on water users of extensive new metering, monitoring or testing
requirements. Where water users are reporting such data to the Department through other
programs, those programs should be used as the avenue for collection of required water use
information (i.e., the water use information gathering program should be piggybacked onto

existing information gathering programs where possible to avoid duplication of efforts.

Relation to Other Laws; Protection of Existing Rights and Use

The Chamber believes that any water planning legislation should be crystal clear
regarding the relationship to other laws and the protection of existing rights and uses. Nothing
set forth in this new act or updated State Water Plan should authorize the Department to take any

action under any other state law:

« To modify or impair any other existing permits issued under other state statutes or
vested rights related to water withdrawals and uses, or

« To interfere with the use or operation of any existing reservoir or water storage

facility.

Management of water to maintain a sustainable economy in Pennsylvania requires a
unified and cohesive approach that avoids a fragmentation and/or “balkanization” of authority
and duplicative and overlapping authorities, and which recognizes the needs and priorities of the
Commonwealth as a whole. For this reason, the Chamber opposes the delegation of any powers

to regulate the withdrawal or use of water to municipal or county government; and this bill



should confirm that no such authority to regulate the allocation, withdrawal and use of water is

granted to municipal governments.

Enforcement Tools

Given the nature of the programs envisioned, the legislation should not contain overly
cumbersome or punitive provisions. While there may be modest sanctions (such as modest civil
penalties) for failure to register and report water usage, the plethora of enforcement vehicles seen

in some environmental legislation is not warranted in this situation.

COMMENTS AND CONCERNS WITH H.B. 2230

1. Lack of a Holistic Planning Vehicle

With the foregoing perspective, we respectfully suggest that the planning structure

offered in House Bill 2230 is not sufficient to get the job done across the Commonwealth.

Under the concepts suggested by the Department of Environmental Protection, and
reflected in H.B. 2230, the Department would develop and adopt a state water plan whose
content is amorphously defined as being “high level” — a plan that contains policies, programs,
institutional arrangements and recommendations. While the Department has informed the
Chamber that identification and analysis of data will be part of the State Water Plan, the
Department’s proposal omits the preparation of detailed and comprehensive basinwide regional
plans — a process that the Chamber and many others believe is absolutely essential.

Instead, the Department proposes to identify a limited number of “critical water planning
areas” and then turn over the real water resource evaluation and planning function (what it calls
integrated water resource planning) to unnamed and unidentified entities, which are to be
“nominated” and selected at some point down the road. Section 7 of the bill provides virtually
no criteria or minimal qualifications for those who may be nominated or selected — they may be
governmental organizations, private watershed associations, or any “other appropriate entity”
(whatever that may mean). (We suppose the nominated and selected entity could even be a
consulting firm, the water resources equivalent to the Edison Schools.) Unlike other proposals
before the General Assembly, the Department’s proposal does not assure a balanced participation

by all stakeholders in the development of such sub-regional plans. On the one hand, Section 7(d)
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requires that one representative from every municipality in a watershed serve on an advisory
committee — a requirement that could mean that in some areas, the advisory committee would be
composed of a hundred or more municipal representatives. Yet, the bill indicates that
representation by agriculture, public water supply, industry, commerce, energy, environmental
and conservation organizations is only optional.> In other words, the Department has proposed
language that allows the major stakeholders to be excluded from the planning and advisory
process. Although the bill requires that such “integrated water resource plans” be submitted
back to the Department for review, it provides scant criteria for approval or rejection of such
plans. There is literally no requirement for balancing of regional and statewide interests,

concerns, and priorities.

We believe the process envisioned in the Department’s proposal has several fundamental

problems:

+ It does not assure the development of plans that truly encompass the entire
Commonwealth. The state is stuck with a “high level” plan — read, a plan without
solid data or real substance; a plan which is long on policy, but short on analysis and

focus.

+ Even in critical areas, there is no assurance that adequate organizations, with the
requisite skills and experience, will come forward to perform the requested planned
effort. It sets up an ad hoc, hodgepodge planning regime in which some areas may be
able to develop plans (if competent local organizations come forward, and adequate
funding is found to support their efforts), while other areas that may be less
sophisticated or wealthy go without planning. This bill may be well suited to support
the agendas of some of our wealthier suburban communities, but it leaves our urban

centers and rural counties in a highly disadvantageous position.

+ The process envisioned by H.B. 2230 is cumbersome and unlikely to get the job done
within the timeframes required. The bill establishes a sequence for formulation of the
state water plan, designation of critical planning areas, nomination of planning

! Page 12, line 24: the advisory committee “may” include representatives of other interests.
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agencies for each area, followed by selection and designation of planning entities
among multiple nominated organizations, potential appeals of those designations,
development of critical area plans, state review of the critical area plans, and potential

appeal of those approvals to the Environmental Hearing Board.

2. The Fragmentation of Water Planning and Management Functions

The proposed approach represents a major devolution of water resources planning
responsibility from the state and basin level to what are best described as uncertain coalitions of
local municipalities and interests. Rather than fostering an integrated basin and state level
program for planning and managing water resources, this bill sets up a new splintering of water

resources functions.

Management of water to maintain a sustainable economy in Pennsylvania requires a
unified and cohesive approach that avoids a fragmentation and/or “balkanization” of authority
and duplicative and overlapping authorities, and which recognizes the needs and priorities of
each basin and the Commonwealth as a whole.

Under the scheme proposed in H.B. 2230, the Commonwealth’s 45,308 square miles (in
five major river basins) could conceivably be subdivided into literally hundreds, if not thousands,
of “watersheds,” each with its own separate plan. The concept of uniform treatment of all water
users without regard to political boundaries could rapidly devolve into a vast array of organs and
agencies pursuing different agendas in the management of a shared resource.

Such an arrangement threatens to stimulate and foster an “us versus them” approach to
the management of shared water resources. A majority vote in one watershed may well deny
further water to serve the downstream requirements of metropolitan areas; or disfavor water for a
particular industry; or promote a water management scheme, which significantly reduces stream

flows because fish are viewed as a low priority.

The fact is that our Commonwealth is a highly interdependent array of water users and

regions. Consider for a moment some examples:



+ Delaware and southern Chester County derive a substantial portion of their water
supply from sources in the Susquehanna River Basin. Currently, the Chester Water
Authority diverts up to 60 million gallons per day from the Susquehanna River and
Octoraro Creek for delivery to communities across southeastern Pennsylvania.

« The groundwater sources of multiple authorities, utilities and communities across
Bucks and Montgomery Counties, in the Neshaminy and other subbasins, are all
interconnected in an integrated system, where ground and surface waters are used
interchangeably in what is known as a “conjunctive management scheme.”

+ The communities of the State College area draw their water supply from an integrated
series of well fields, operated by a single authority, which spans five municipalities,
several watersheds and different groundwater aquifers.

“Watersheds” are not islands. They are not separate, distinct and independent hydrologic
units. These watersheds are part of much larger river basins, whose resources are shared by
millions of our citizens. This interrelationship and interdependency require integrated water

planning and management at a much higher and more comprehensive level.

The Delaware and Susquehanna River Basin Compacts were developed with a
recognition that thousands of separate municipal and county jurisdictions could not provide for
orderly and fair management of shared water resources. Concern for the inefficiency of
overlapping and inconsistent jurisdictions, each pursuing its own political lights, led to the
declared need (now embodied in the compacts) for a single agency in each major river basin to
manage the total basin resource. Although some may not always agree with the results, the fact
is that the two compact agencies have gathered together expert, scientifically trained staff who
provide independent review based on hydrologic facts. It would be nearly impossible for groups
of local municipalities or watershed associations to afford the long-term retention of staff with
similar expertise; and even if they could afford them, could they hire and keep them, where (as in

this bill) their long-term role is so amorphous?

A review of the history of failed management prior to the compacts, and the need for
comprehensive planning and management envisioned by the compacts, led the Commonwealth
Court to decide and our Supreme Court to affirm that water allocation decisions are not matters
for municipal regulation. As stated by the Commonwealth Court, the basin commissions were

created “in no small part to combat chaos and fragmentation in the management of the basin’s
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2

water resources.” As currently structured, we fear that H.B. 2230 threatens a return to that era

of chaos and fragmentation.

In contrast, we believe the planning structures outlined in the Chamber position
statement, in S.B. 998, and in the testimony you have heard from other groups today, come much
closer to achieving the goal of achieving a workable and integrated plan for our Commonwealth.
Moreover, we believe that those proposals — which involve creation of a balanced State Water
Resources Board and basin/regional boards — will help to build the types of institutional
arrangements we will need in the long run to tackle the management challenges likely to be

identified in the planning process.

3. Open-Ended Authority to Delegate Water Management Functions to Local Agencies

Section 3, subsection (11) allows DEP at its discretion to delegate any of its authority
under this act to any local agency and would vest in such local agencies all of the Department’s
powers and duties to the extent delegated. No criteria or limitations are placed on that broad
power to delegate. As currently worded, DEP could grant to a single municipality the power to
adopt the State Water Plan or to administer the water use registration program. With the
reference to the Water Rights Act at the beginning of Section 3, this provision could
hypothetically be used to delegate to municipalities the power to issue water allocation permits
under the Water Rights Act or to take enforcement actions against public water supply entities.

For the reasons stated previously, such a devolution and splintering of water planning and
management authority would be a huge step in the wrong direction, and this type of standard-less

delegation of power to unnamed local agencies should not be permitted.

4. Defining and Designating Critical Water Planning Areas

H.B. 2230 creates a “chicken and egg” problem in terms of defining and designating
critical water planning areas. On the one hand, Section 2 defines such areas as those “identified
in an updated State Water Plan under Section 4, or designated by the department under Section

3(a)(14), where water availability does not meet current or projected future water resources

2 Levin v. Board of Supervisors of Benner Township, 669 A.2d 1063, 1076 (Pa. Cmwlth. 1995),
affirmed per curium, 689 A.2d 224 (Pa. 1997).
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needs.” To make the determinations required under this definition, one needs to have a process
which assesses the safe yield of ground and surface water sources in a region and compares it to
data and projections on current and future water uses. But, as structured by the Department, the
State Water Plan would not engage in preparing such safe yield estimates or in projecting current
and future water demands. Instead, such water budget analysis would be left to “integrated water
resource plans” to be prepared for each critical water planning area.

In the Chamber’s view, H.B. 2230 has it backwards. One needs real data — a good
inventory of sources and their safe yields and a sound database on current and projected uses — in
order to identify and designate critical areas. Regional water plans and the State Water Plan

need to undertake such analyses before critical areas are designated.

For this reason, we believe that the concept contained in 8§3(a)(14) of “petitioning” for
designation of critical planning areas, “independent of identification of such areas in the State
Water Plan,” is not well advised. The designation of critical areas should be based on data and
science, not politics. The State Water Plan should provide the process for gathering together and
analyzing that data, and we should not create a separate pathway around that science based

process.

In recent discussions with the Chamber, the Department has implicitly acknowledged
problems with the current provisions of H.B. 2230. The Department has proposed changes that
would more closely link Critical Water Planning Areas to the State Water Plan by including

criteria for the designation of Critical Water Planning Areas in the State Water Plan.

5. Requirements for Metering

Chamber members, as well as members of the agricultural community and others, have
express concern over the broad power granted to DEP in 88 3 and 6 to require metering of water
usage. There has clearly been a trend in the Commonwealth, and in river basin commission
programs, to require meters in most new and larger water uses, in the belief that this is the most
accurate means of determining water use. Since this bill proposes registration and reporting be
made applicable to uses as small as 10,000 gallons per day, many companies are concerned
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about the prospect of having to retrofit metering to existing facilities even when alternative
methods may be suitable for estimating use for planning purposes.

Metering is costly to install on a retrofit basis, involves large maintenance and calibration
expenses, and is far from foolproof. Other methods may be equally suitable and may actually be
more reliable. For example, many users may calculate their total usage based on pump rating
curves and records of the number of hours that a pump operates. Others may calculate water
usage based on established cooling tower rating curves. In our view, other methods for
providing accurate estimation of water use should be given equal billing in these provisions, and
we should not launch an expansive and expensive metering program absent a clear justification

of the real need for, and a clear understanding of the cost of, that effort.

We are pleased that the Department has proposed giving itself discretion to reduce the
frequency of reporting, to exempt certain classes of water users, and to increase the threshold for

reporting.

6. Regulation by Administrative Fiat

As drafted by the Department, this bill contains a number of provisions that apparently
allow DEP to rule by administrative fiat without following any of the prescribed processes for

adoption of regulations. For example:

+ 83(4) authorizes DEP to “require recordkeeping, metering, measuring, monitoring,
registration and reporting” — with no suggestion that such requirements be

propounded by regulation.

« 83(15) allows DEP to establish procedures for filing and review of petitions to

designate critical water planning areas.

+ 87(a) allows DEP to establish a process (again without rules) regarding how the
public may nominate entities, and how the department will select entities, to prepare

integrated water resource plans.
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+ 86(a) provides that registrations by water users must be accompanied by “data as
prescribed by the department” (with no requirement that such data mandates be

incorporated in rules).

« 86(b) authorizes DEP to require any person to install metering equipment to monitor
withdrawals, and to establish recordkeeping and reporting requirements (again with
no provision for those mandates to be adopted via proper regulations).

The Chamber and others in the regulated community, along with many members of this
General Assembly, have long been concerned about the trend toward regulation without rules —
with agencies propounding what amount to mandatory requirements without following the
procedural safeguards established in the Commonwealth Documents Law and the Regulatory
Review Act. In our view, the adoption of all requirements, policies, guidelines and plans
should be subject to public notice, comment, and review in accordance with the Commonwealth

Documents Law and the Regulatory Review Act.

7. Protection of Confidential Business Information

Unlike many of the other water planning and management bills offered to date, notably
absent from H.B. 2230 are any protections of confidential business information. DEP is given
broad authority to require the collection and submission of data by businesses regarding water
usage and “other information,” but no protection is granted to data that may disclose sensitive

production or other information.

As with other environmental data collection efforts, this legislation should provide
explicit protection for confidential business information — that is, for records, reports or
information, that if made public would divulge production or sales figures or methods, processes
or production unique to a person or would otherwise tend to affect adversely the competitive

position of such person by revealing trade secrets, including intellectual property rights.

8. Backdoor Amendments to Other Laws

Although this legislation was billed by the Department as a stand-alone water resources
planning package, allegedly not intended to expand the agency’s authority, we find several
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provisions that involve what are, in essence, backdoor amendments to other statutes —
amendments that are distinctly directed to expanding DEP’s authority beyond what is currently

authorized in those laws.

Specifically, we note that the 1939 Water Rights Act has existed for over 60 years in its
current form. Under that law, DEP has specific (and limited) powers over the allocation and
permitting of water withdrawals from surface sources by public water supply agencies. This bill
in fact contains a series of provisions which subtly attempt to expand DEP’s powers under the
1939 Water Rights Act, including: 83(4) (power to requiring metering, measuring and
recordkeeping); §83(7) and 11(c) (power to collect civil penalties for violations of the Water
Rights Act); 883(8) and 11(b) (power to issue administrative orders relating to the Water Rights
Act). We believe that this bill should be limited to the stated subject matter of water resources
planning and should not be used as a backdoor to expanding DEP’s authority under other statutes

and programs.

9. Civil Penalty Authority

If, as we believe it should be, the enforcement tools provided in this bill are trimmed back
to address the specific subject matter of this particular statute, then we question whether the
proposed level of civil penalties found in 811(c) is commensurate with the “offenses” which they
address. This water planning legislation is not designed as a typical command-and-control
environmental regulatory bill, and tools that may be appropriate in the context of pollution
abatement are not particularly appropriate here. The only mandatory obligations being created in
this bill relate to registration and reporting of water usage. In that context, a civil penalty of
$2,500 per day for each day of continuing violation (i.e., every day that a registration or report is

late) is excessive.

10. Definitions Inconsistent with Accepted Basin Commission and Other Usage

H.B. 2230 contains a series of definitions of well-known terms that are at substantial
variance with accepted usage and well-established basin commission regulations. A few
examples may be provided:

-15-



“Consumptive Use”: H.B. 2230 contains an expansive definition of “consumptive use”
that includes any situation where “water withdrawn from a water resource is not returned to the
same water resource at or upstream from the point of withdrawals resulting in a diminution in
quantity or quality of the water resource.” Under this definition, ostensibly anytime a person
withdraws water, and returns it below the point of withdrawal, that would be a consumptive use.
The Department is proposing substituting “near” for “upstream from.” *“Near” is a subjective
term, open to broad interpretation. Further, as this reads, anytime that the water is not returned
in as pure a form as it was taken out, that would count as a “consumptive use.” Even if amended
as proposed, this definition goes well beyond current SRBC and DRBC usage of the term. A
definition closer to the currently accepted concept would be:

“Consumptive use.” The loss of water from a ground water or surface water
source through a man-made conveyance system (including such water that is
purveyed through a public water supply system), due to transpiration by
vegetation, incorporation into products during their manufacture, evaporation,
diversion out of a river basin, or any other process by which the water withdrawn
is not returned to the waters of a basin undiminished in quantity.

“Diversion”: H.B. 2230 defines the term “diversion” to “take or impound or the direct or
indirect taking or impoundment of water from any water source or to interfere, or the
interference, with the prevailing hydrologic regime, whether or not the water is returned to its
source, consumed, made to flow into another water source or discharged elsewhere.” Under this
definition, virtually anything can constitute a diversion, including every run-of-river
hydroelectric dam, or even a weir used to create a small fishing pool. This expansive definition,
however, bears no relation to accepted usage of the term, as reflected in the DRBC and SRBC
compacts and other laws. While the Department has proposed removing the definition of
“diversion” from the bill, the chamber would be satisfied with an amended definition reflecting
language in the DRBC and SRBC compacts. The accepted definition would be:

“Diversion.” The withdrawal of water involving an interbasin transfer of water.

CONCLUSION

As your Committee, and the General Assembly as a whole, considers these issues, there

are a number of proposals and models that merit serious attention. We believe that the General
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Assembly should move forward in steps — starting with an update of the State Water Plan. In the
attached document, we have put forward what we believe are constructive proposals for a
comprehensive and workable program. While those proposals are in some respects more
comprehensive and complete than those offered in the Department’s bill, they are built on solid
experience of what has and has not worked in other states and basins. They are built on sound

science and a holistic approach to water resource planning.

There is no doubt that water resources management is, and will remain, one of our most
critical challenges; and the members of the Chamber are prepared to work constructively with

you in that effort.
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